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REPLY BRIEF 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



Sir: 



Applicants hereby submit this Reply Brief to the Board of Patent Appeals and 
Interferences in response to the Examiner's Answer dated October 29, 2009 

It is believed that no fee is due; however, should any fees under 37 C.F.R. §§ 1.16 to 1.21 
be required for any reason, the Commissioner is authorized to deduct said fees from Williams, 
Morgan & Amerson, P.C. Deposit Account No. 50-0786/2063.007400. 



I. STATUS OF THE CLAIMS 

The Examiner's Answer has introduced uncertainty as to the status of the claims. 

Applicants in their appeal brief indicated that the claims had the following status: 

Claims 1-4, 9-10, 14-15, and 17-18 were rejected as being anticipated under 
35 U.S.C. § 102(e) by U.S. Letters Patent 6,010,139 ("Keyring"). Claim 5 was 
rejected as being obvious under 35 U.S.C. § 103(a) over Heyring in 
combination with U.S. Publication No. 2003/0001734 ("Schofield").^ Claims 
6 and 15 were rejected as being obvious under 35 U.S.C. § 103(a) over 



Applicants do not concede the status of Schofield as "prior art". Schofield does not actually qualify as prior art 
under any provision of 35 U.S.C. §102. The Office may nevertheless cite Schofield under the legal fiction that it 
evidences what was "known by others" under 35 U.S.C. §102(a) on the assumption that Applicants' data of 
invention is their date of filing. Apphcants reserve the right to "swear behind" Schofield at a future date should they 
choose to do so. See M.P.E.P. §2132.91. 
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Heyring in combination with U.S. Patent No. 6,267,196 ("Wilcox"). Claims 
7-9, 13, 16 and 19 were rejected as being obvious under 35 U.S.C. § 103(a) 
over Heyring in combination with U.S. Patent No. 4,313,511 ("Soo Hoo"). 
Claims 11-12 were rejected as being obvious under 35 U.S.C. § 103(a) over 
Heyring in combination with U.S. Patent No. 4,243,278 ("Koran"). Each of 
the rejections is currently on appeal. 

The Examiner agreed with this status at page 2 of the Examiner's Answer, but in the 
conclusion at page 13 of the Examiner's Answer, he stated that "[ejlected claims 1-6, and 9-19 
are not patentable. Claims 7-8, 19 are objected because they are dependent on rejected claim 1." 
The Examiner offers no reasoning for an objection to claims 7 and 8, but does include claim 19 
as being obvious over Heyring in view of Soo Hoo at page 16 of the Examiner's Answer. 
Accordingly, Applicants are now uncertain as to the status of claims 1-19. 

It appears that the Examiner has withdrawn at least the rejection of claims 7 and 8 as 
being obvious over Heyring in combination with Soo Hoo. The status of claim 19 is uncertain. 
Additionally, at page 4 the Examiner now appears to reject claim 16 under 35 USC 102(b) over 
Heyring, instead of under 35 USC 103 over Heyring in view of Soo Hoo (see page 11 of the 
Examiner's Answer). However, no bases for the new rejection of claim 16 is provided. 
Applicants proceed as if their statement of the status of the claims is correct and request 
clarification as to the status of the claims if this in error. 

II. THE NEW INTERPRETATION OF HEYRING DOES NOT ANTICIPATE 
OR RENDER OBVIOUS THE CLAIMS AT ISSUE 

Claim 1 recites "determining at least one dynamic property of the vehicle." Claims 2-4 
and 9-10 depend from claim 1, and thus, incorporate this limitation by operation of law. 35 
U.S.C. §112, T[4. The Examiner has previously asserted that Heyring teaches this limitation 

because Heyring allegedly determines speed/velocity, which is a dynamic property of the 
vehicle, and then manipulates the articulated suspension based on the determined speed. In 
particular, the Examiner contended that the Heyring specification at 2:58-3:16 supported his 
contention. In the Appeal Brief, Applicants effectively demonstrated that the Examiner's 
contentions were incorrect. In the Examiner's Answer, the Examiner has now abandoned his 
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original contention and moved on to another interpretation of Keyring. The Examiner's new 
interpretation is also incorrect. 

The Examiner now contends that Heyring discloses that the "dynamic property is 

vehicle's rear wheel impact caused by a hump," citing to Heyring 14:59-64. The specification of 

Heyring relied upon by the Examiner relates to an embodiment of Heyring shown in Figure 10, 

and reads as follows: 

An electronic control unit can determine when the rear wheels impact the 
hump and this has the effect of retracting the rear rams 3, 4 as the rear 
wheels travel over the hump so that the pitch motion of the vehicle is 
further reduces the input to the rear axle." 

Heyring does not disclose or discuss the electronic control unit or any method for determining 
how the electronic control unit would determine when the rear wheels were impacting a hump. 
The electronic control unit is not shown in Figure 10 and there is no discussion of how the 
electronic control unit would determine when the rear wheels would impact the hump or how it 
would go about distinguishing a hump from other road or load shifting anomalies. The 
description in Heyring is woefully inadequate and is not enabling. There is simply no discussion 
of the electronic control unit or how it would operate to recognize the rear wheels impacting a 
hump. The cited portion of Heyring simply does not enable one skilled in the art to determine a 
dynamic property of the vehicle and thus cannot anticipate claims 1, 2-4 or 9-10 

Claim 14 recites "determining a damping scenario." Claims 15-18 depend from claim 
14, and thus, incorporate this limitation by operation of law. 35 U.S.C. §112, ^14. Heyring does 
not disclose this limitation and thus cannot anticipate these claims. Previously, the Examiner 
contended that Heyring determines a damping scenario, but his analysis of how this function is 
accomplished by Heyring was incorrect. For example, the Examiner cited to the specification of 
Heyring at 7:30-36 and contends that "vehicle speed is a damping scenario." In the Appeal 
Brief, Applicants effectively demonstrated that the Examiner's contentions were incorrect. In 
the Examiner's Answer, the Examiner has now abandoned his original contention and moved on 
to another interpretation of Heyring. The Examiner's new interpretation is also incorrect. 

The Examiner now contends that the act of "determining a rear wheels impact a hump" in 
Heyring corresponds to the limitation of "determining a damping scenario" in claims 14-18. 
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Thus, the Examiner contends that the same feature of determining rear wheels impacting a hump 
anticipates both the limitation of "determining at least one dynamic property of the vehicle" in 
claim 1, and the limitation of "determining a damping scenario" in claim 14. As discussed above 
in conjunction with claim 1, however, the description in Heyring is woefully inadequate and is 
not enabling regarding how the electronic control unit of Heyring would determine when the rear 
wheels would impact the hump or how it would go about distinguishing a hump from other road 
or load shifting anomaUes. Thus, for this reason alone, Heyring cannot anticipate claims 14-18. 
Additionally, the Examiner improperly conflates the limitations of claims 1 and 14. As should 
be apparent from claim 17, the sensed dynamic response of the vehicle is analyzed and used to 
determine the damping scenario, and thus, they are not the same thing. Assuming arguendo that 
Heyring includes an enabling teaching for sensing the rear wheels impacting a hump, and that 
this is a dynamic property as set forth in claim 1, then it cannot follow that it is also a damping 
scenario because a dynamic property and a damping scenario are not the same thing. Thus, 
Heyring cannot anticipate claims 14-18. 

Further, the Examiner contends that the limitation of "adjusting damping levels" is taught 
by Heyring's disclosure of "retracting rear rams 3-4." Repositioning the ram within a damper, 
however, does not affect the damping levels of the dampers. In fact, Heyring discloses adjusting 
the rams 3-4 to prevent a pitch motion of the vehicle. Heyring describes moving the rams to 
adjust the attitude of the vehicle (to keep it level when going over a hump), but not to adjust the 
damping level of the dampers. Thus, Heyring does not teach determining a damping scenario or 
adjusting damping levels. The portion of Heyring cited by the Examiner is wholly unconcerned 
with damping. Heyring cannot anticipate claims 14-18. 

Additionally, dependent claims 5, 6, 9, 11, 12, 13 and 15 are not obvious over Hejo-ing in 
combination with Schofield, Wilcox, Soo Hoo, or Horan for the same reasons discussed above in 
conjunction with independent claims 1 and 14, as none of these secondary references overcome 
the deficiencies identified above with respect to Heyring.. 
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III. CONCLUSION 

The Examiner has conceded that his prior application of Keyring to the pending claims 
was incorrect, and has apparently recognized that at least claims 7 and 8 include allowable 
subject matter. The Examiner's new application of Keyring to the remaining claims, however, is 
faulty and should be reversed. Wherefore, Applicants pray that all rejections be REVERSED 
and the application allowed to issue. 

Respectfully submitted. 



Date: December 29, 2009 /Terry D. Morgan/ 

Terry D. Morgan 
Reg. No. 31,181 

WILLIAMS, MORGAN & AMERSON Attorney for Applicants 

10333 Richmond Dr., Suite 1100 
Kouston, Texas 77042 
(713) 934-4050 ph 
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